Addressing Abuse: Creating Procedures
to Keep Children, and Organizations Safe

on-profit and not-for-profit entities are key
N contributors to communities and often set

neighbourhoods apart by creating opportunities
for community members to socialize, to exercise, and
to learn in a safe and constructive way. From a risk
management perspective however, they represent
unique risk exposures that at times, can leave
them vulnerable to a variety of claims; most often,
abuse-related.

That is not to say that government entities and even for-
profit organizations are not susceptible to claims of abuse,
on the contrary. Historically however, many non-profit
entities have lacked the procedural structures and defined
processes that serve to demonstrate compliance with
recognized standards. By adopting industry-recognized
best practices and using them as the standards by which
they operate, organizations can protect themselves against
abuse allegations, and perhaps more importantly, can
prevent abuse from happening under their purview.

Standards and Legislation

Legislation, standards, and internal policies often inform the
standard of care. Legislation is a group of laws enacted either
provincially or federally. There are even some municipal by-
laws that create a code of conduct that should be adhered to
while in that jurisdiction. Fundamentally, federal legislation
applies across the country, while provincial laws can
reflect concerns relevant to that particular province. These
laws should not conflict with federal legislation and can,
where warranted, even exceed it. When a law has been
passed by government, it must be followed. When directing
behaviours of staff, as well as volunteers, all internal
procedures and processes must support compliance with
all relevant legislation.

Why Standards Matter

The standards, like the legislation that often supports them,
are typically crafted through contemplation and deliberation.
They are, in many instances, created to keep people safe.
In complying with the published standards, mishaps and
accidents can be reduced, if not eliminated.
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If a mishap does occur, and a non-profit entity is sued due to
alleged negligence, the Plaintiff will attempt to demonstrate
that the entity a) owed them a duty of care, and b) then
breached that duty of care, and in doing so, caused the
Plaintiff harm. The Plaintiff (and their counsel) will typically
try to demonstrate that the Defendant agency or entity had
a positive responsibility to provide a safe experience, and
by some alleged breach, failed in that duty. Ultimately, the
Defendant entity must be able to demonstrate that they did
not breach their duty to the Plaintiff.

If, for example, a participant is injured while exercising in a
fitness class hosted by a local community group, they may
attempt to seek damages from the group that is leading
the exercise class — even, in some cases, the owner of the
facility where the class was being held. They would need
to show that the community group owed them some sort
of a duty; they advertised the fithess class, and there may
be a reasonable expectation that the leader putting on the
class understood both who would be participating and how
to safely lead this particular type of activity. Both Plaintiff
counsel and counsel for the defence will look to what
standards exist for this type of activity: Are there relevant
certifications the instructor should have obtained prior to
instructing such a course? Is the certification up-to-date?
How much experience did the instructor have in teaching
this type of exercise?

For a typical injury sustained by an adult Plaintiff due to
an exercise program, the standards and implications are
relatively straightforward. The importance of standards and
documented procedures becomes all the more relevant
however, when addressing a claim of abuse.

These claims are often fraught with complex arguments
and assertions that rely on legislation, standards, as well
as industry “best practices” to establish liability on the part
of the Defendant. Further, claims made where the alleged
incident or abuse occurred far in the past are often forced
to be defended by a piecemeal collection of historical
information and often, shaky staff memories. These cases
shine a bright light on the importance of compliance with
best practices and standards of the day.
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If, for example, a non-profit organization is tasked with
helping at-risk youth with school work, perhaps at the same
time, also addressing complex learning challenges or past
trauma, and years later, it is alleged that one of the tutors
in the program had an inappropriate relationship with the
youth that led to allegations of sexual abuse and criminal
proceedings, the organization will likely be named in any
subsequent civil action because it enabled or failed to
prevent the abuse. The organization’s records, processes
and practices will be called upon to provide a proper defence
to the action.

* The Court will look to ensure that the organization
properly trained its staff (and volunteers, if applicable)
with the applicable standards of the day. The
organization will be tasked to produce the employment
records, the training procedures and qualifications, and
any criminal record checks for the particular individual
involved, as well as the staff in general. Had there been
any complaints? Had there been any rumours? If any
untoward activities were noted, how did the organization
handle them? |Is there proper documentation to
demonstrate that the organization complied with all
relevant standards and legislation that were in force at
the time of the incident?

» If there is no documented evidence of best practices
within the organization, the Plaintiff will be better able to
convince the Court of the organization’s responsibility:
The inappropriate relationship was “sponsored” by the
organization and as a consequence, it could found to be
responsible for facilitating the rape.

* Importantly, any documentation that paints a picture for
the court, even evidence which may not directly relate
to that one specific relationship, can go a long way
to demonstrate the organization adhered to the best
practices of the day to make a good-faith effort to prevent
sexual assault/inappropriate relationship incidents from
occurring in general. It could be, for example, that
Employee A (who is accused of the assault) did not have
any documented complaints on file. If the organization
can demonstrate that on other occasions where there
were rumours or incidents involving other workers were
promptly dealt with in accordance with the accepted
procedures, it demonstrates an overall due diligence
which could help defend against a historic allegation.

* “Because, your Honour, we always responded in this
way when allegations or even rumours were made,
as evidenced by these other employment records
and incident reports; we had a robust plan in place

and did everything within our control to ensure the
safety of those children in our charge.”

It may not be enough to fully extricate an organization from
a civil lawsuit involving sexual assault, but especially with
historical abuse claims, any evidence which demonstrates
due diligence can address the question of whether the
organization breached their duty of care. Retaining private
information is not without problems however: various
privacy legislation directs entities and organizations to
dispose of private information within “reasonable” time
limits. Consequently, and this is especially true when
dealing with minor children, holding onto evidence
can become challenging. Document retention policies,
especially as they pertain to private data, should comply
with standards, guidance and privacy legislation and should
align with whether there is a reasonable necessity to retain
the information. If complaints or threatened claims arise,
this important documentation should be retained as part of
a litigation hold under the advisement of counsel.

Privacy Legislation

Knowing the difference between private information, as
defined under current legislation, and other data that is
exempt, is key to understanding what information must be
disposed of and which data can be retained, possibly, for
future evidentiary purposes.

Depending on the activities of the organization, different
legislation could apply. The Office of the Privacy
Commissioner of Canada offers an overview of relevant

privacy legislation: https://www.priv.gc.ca/en/privacy-
topics/privacy-laws-in-canada/02_05 d_15/

Other provincial regulations as well as health regulations
can further govern the handling of private and personal
information.

See link to creating a privacy policy: https://www.

intactpublicentities.ca/centre-of-excellence/
components-of-a-privacy-policy

Incident Reporting

When an incident occurs, with the potential for each one
being unique, management should understand that though
privacy laws often apply, the need for proper documentation
could impact whether or not to destroy incident records as
well as ancillary supporting documentation for evidentiary
purposes in the future.
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Internal incident reporting and procedures should comply
with all legal requirements, privacy regulations and should
also adhere to guidelines and standards in place for that
class of non-profit organization. Remember also, that
anonymizing data can be one way to exempt that data
from a typical destruction schedule, while still maintaining
the incident documents for future evidence. The practice
of anonymizing information should be reviewed by privacy
counsel or an internal privacy specialist depending on the
size of the organization.

Incident reporting can include internal Whistleblowing
procedures. Management should understand and respond
when incidents occur to ensure that concerns are addressed
promptly and in keeping with the internal procedures of the
organization. Within Ontario, incidents involving a child may
require a prompt report to the Children’s Aid Society.

Abuse Incidents

Claims alleging abuse can plague some organizations.
This is especially true when the non-profit entity works with
children. Organizations that work with minors of any age
must pay special attention to rumours and allegations and
must also investigate and address opportunities for abuse.
When workers have unfettered and unsupervised access to
a child there is an opportunity for inappropriate relationships
to form. It is the organization’s responsibility to be aware of
those situations and monitor them, if not eliminate them,
altogether.

When incidents are reported, or even rumoured, there must
be aninternal procedure that respects privacy, is transparent,
and reflects the potential gravity of the situation. Retaliation
against any whistleblower or claimant must be discouraged.
The organization should be forthright about allegations
and responsible for the way the matter is handled.
Management must know when to involve authorities and
how to address concerns of parents and the community-
at-large. Compliance with established procedures is key in
assisting the affected parties, and potentially, in minimizing
any potential legal claim that could be brought against the
organization.

When dealing with reports of abuse, or even rumours of
potential abuse:

* Maintain objectivity - Focus on the facts not assumptions.
+ Follow established incident/whistleblowing procedures.

» Document any deviations from standard procedures to
fully explain the actions taken and why.

* Provide clear escalation pathways, including alternative
reporting options.
» The procedure should be transparent and easy to follow.

* It may be, especially with smaller non-profit entities,
that objectivity will be difficult. In cases such as this,
relying on the expertise of your insurer’s claims expert
and panel counsel can help navigate a tricky situation
before it escalates.

Transparency and privacy appear to be at odds with each
other, and yet both are integral elements in an effective
incident reporting procedure especially when dealing with
abuse. Individuals who are reporting abuse need to know
the organization does not shy away from the protection of
those who have been abused, and they will be treated fairly
and with respect. Having a transparent procedure, so that all
stakeholders, both the accuser and the accused, know what
to expect next, sets a roadmap to guide the investigation
and expectations moving forward.

When to Report a Claim

Even if you are not certain whether an incident (or rumours
of an incident) will give rise to a claim, speaking to your
broker or the claims department can provide insights and
guidance that will help put any future claims activity on the
right path. When dealing with abuse claims, it is always best
to follow your own internal documented procedures, but
those procedures should always align with the conditions
of your insurance policy. Prompt reporting to your broker or
insurer is important and often a condition of coverage.

Make no mistake however, claims, especially those involving
allegations of abuse, can be contentious. We have seen
incidents where:

* Members of the board get involved to “rectify” the
situation and in an attempt to protect the entity’s
reputation, attempt to settle an issue with the claimant.
In doing so, they risk putting any future insurance claims
at risk of not being covered because the ability to settle
the claim has been “prejudiced.”

* A claim involves allegations of negligence and the
individual in charge of sending the claim over to the
insurer feels quite strongly that the allegations have no
merit. Rather than reporting the incident, the claim is
ignored under the belief that the claimant will “go away.”

* An incident is reported to the appropriate party in the
organization, but it involves criminal allegations of
sexual abuse. Because the police are involved and
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it is a criminal investigation, a claim is not reported
because it is felt that criminal charges are not covered
by insurance, so there is no need to report the issue.

These are just some examples of incidents that could have
been resolved by claims specialists and the organization
could have been protected from future litigation, not to
mention, reputational damage. Even criminal cases that
may not directly include a civil claim (for damages) needs to
be reported to your insurer promptly.

When creating incident reporting procedures, from
whistleblower incidents to worker/volunteer complaints, it is
imperative that your procedures align with the conditions
of your insurance policies. Like all good workflows
and procedures, the process should be transparent,
documentable, and stress-tested, to ensure that even under
pressure, all staff/volunteers/management, and even board
members, understand the next steps, and agree to comply
with procedures and guidance.

Receiving a Statement of Claim/Notice Letter

Abuse claims are sometimes brought against an
organization once a claimant has retained counsel. Often,
an entity’s first notice of an abuse claim comes in the form
of a Notice Letter or a Statement of Claim, which will likely
list a litany of allegations naming individuals, alleging their
actions somehow breached their duty to the claimant. The
allegations made by the Plaintiff in a Statement of Claim
are, in most cases, intended to be inflammatory. They are,
quite purposefully, meant to evoke emotions in the court.

To prejudice the insurer’s position means to act
in such a way that disables a claims specialist, or
legal counsel from taking a particular course of

action, such as settling a claim for a lesser amount,
or arguing a particular legal point, because of
something that has been done by the insured at an
earlier phase of the claim.

Pleadings are often drafted in strong language and can feel
highly personal to those named. When you are the party
being named in an action and the allegations that are being
made against you, in your opinion, are patently wrong and
frankly, insulting, it is challenging not taking the allegations
personally. Removing emotions from the situation is crucial
to successful claims outcomes. Strict adherence to the
established internal procedures of the organization and
your insurer is crucial, especially in claims alleging abuse.

* Regardless of what the pleadings state, the Statement
of Claim must be forwarded with all haste to the insurer
for an initial coverage assessment.

* There should be no substantive contact about the
allegations with the claimant, and any contact is made,
it should be documented and redirected through the
insurer or counsel.

» It can be tricky to navigate confidentiality at this point,
especially if several staff members are named in the
action. All involved stakeholders should know the claim
will be reported to the insurer for future handling. No
information should be released or shared with anyone
without the claims specialist/legal counsel's prior
permission. The internal incident procedure within the
organization should guide staff to avoid discussion
regarding the incident.

» Assigning one person within your organization to liaise
with your insurer’s claims specialist and assigned legal
counsel is strongly recommended. This controls claims
costs as well as avoiding confusion at a time when the
organization needs to bring a strong cohesive face
to other staff, board members, as well as patrons
and volunteers.

Insurance Coverage for an Abuse Claim

Each scenario must be assessed by claims experts.
Defendant organizations must understand that it is the
allegations in the Statement of Claim that trigger potential
coverage under most liability policies. There are many
different types of insurance policies with endorsements that
could respond to an abuse claim and which carry with them
different conditions of coverage, limitations, endorsements,
insuring agreements, as well as reporting requirements
which dictate how coverage will, or will not be conveyed.
This is especially true when sexual abuse is being alleged.
Not all liability policies are intended to respond to those types
of allegations. It is important for the non-profit organization
to assess their needs for this type of coverage, and ensure
that the right insurance policy is in place to respond when
the need arises.

» For the most part, liability policies, when coverage is
triggered, are intended to investigate and defend against
claims that are brought against the insured entity. The
claims expert is responsible for assigning legal counsel
that specializes in the type of claim being brought. A
lawyer that specializes in corporate law will typically
not be chosen to defend against an abuse claim.
These are very specialized cases that require unique
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expertise. Again, it is the insurer’s responsibility to
choose appropriate counsel when coverage is triggered
under the policy.

Strengthening Your Non-Profit Entity and
Reducing Abuse Risk

Risk management and prevention must be shared
responsibilities across leadership, HR, workers and
volunteers alike.

Organizations can protect themselves by adopting and
implementing industry-recognized best practices.

The organization’s risk management plan should consider
the following elements and integrate them into the regular
practices to reduce all manner of claims, including abuse:

+ Stringent employee/volunteer screening procedures,
such as appropriate police record checks, including
vulnerable sector checks where warranted

+ Checking all employment references: be sure to
document those checks and include them in the
employee’s file

» Confirming volunteer work history: volunteers should be
screened similarly to employees

» Verifying educational qualifications and certifications

» Providing written employment application forms: ad hoc
employment scenarios should not be permitted

* Providing proactive education and training to stay
current with changing legislation and requirements.

« Staff and volunteers should review the policy/mission
statement, rules and procedures regularly and attest
that they are in full compliance with the expectations of
that policy.

* They should sign off on those commitments yearly, at
minimum, as well as if and when any changes to the
policy are instituted.

+ Their attestation should include that they are not aware
of any issues in the organization that are in breach of
the policy statement of the organization.

» Create documented policies and concrete controls that
include:

* A mission statement

* Internal and external complaint procedures that
include normal reporting as well as transparent
escalation pathways when necessary.

* Rules surrounding transportation including the use
of personal vehicles.

» Controls in place for digital communication and
texting boundaries for staff, management, and
volunteers.

* A robust Whistleblower policy, which complies with
all employment and institutional guidance must be in
place and tested regularly.

» Disciplinary procedures: these should align with
union requirements, where applicable, as well as
employment legislation.

The prospect of being sued is daunting for any organization,
but for a non-profit entity it can be especially devastating,
affecting the operation as well as the reputation of the
entity. Insurance companies can offer protection against
the financial effects of litigation, but the disruption to the
organization can impact more than just finances. Preventing
abuse within your organization is always the best solution.
Relying upon and complying with standards and guidelines
provides crucial evidence in the event of a claim, and when
practiced correctly can prevent abuse from happening in
the first place.

While Intact Public Entities Inc. does its best to provide useful general information and guidance on matters of interest to its clients,
statutes, regulations and the common law continually change and evolve, vary from jurisdiction to jurisdiction, and are subject to differing
interpretations and opinions. The information provided by Intact Public Entities Inc. is not intended to replace legal or other professional
advice or services. The information provided by Intact Public Entities Inc. herein is provided “as is” and without any warranty, either express
or implied, as to its fitness, quality, accuracy, applicability or timeliness. Before taking any action, consult an appropriate professional and
satisfy yourself about the fithess, accuracy, applicability or timeliness of any information or opinions contained herein. Intact Public Entities

Inc. assumes no liability whatsoever for any errors or omissions associated with the information provided herein and furthermore assumes
no liability for any decision or action taken in reliance on the information contained in these materials or for any damages, losses, costs
or expenses in a way connected to it. Intact Public Entities Inc. is operated by a wholly owned subsidiary of Intact Financial Corporation.
Intact Design® and Risk Management Centre of Excellence® are registered trademark of Intact Financial Corporation or its affiliates. All
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