Toboggan Task Force

Claim Case Study: Hidden Hazard or

Inherent Risk?

Lessons Learned from Tobogganing Cases

The Legal Test

Municipal liability for recreational activities such as
tobogganing is often analyzed under the Occupiers’ Liability
Act. Under Section 3 of the Act, “an Occupier of premises
owes a duty to take such care as in all the circumstances
of the case is reasonable to see that persons entering on
the premises, and the property brought on the premises by
those persons are reasonably safe while on the premises.”

This duty does not require perfection, but rather that
reasonable steps be taken to address foreseeable risks.
There are certain circumstances where the Act provides
a reduced standard of care. Under Section 4, where a
person willingly assumes risks associated with entering the
premises, the Occupiers’ duty is limited to, “not create a
danger with the deliberate intent of doing harm or damage
to the person or his or her property and to not act with
reckless disregard of the presence of the person or his or
her property.”
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This distinction is particularly important in recreational
contexts, such as tobogganing, where Courts recognize
that some risk is inherent in the activity itself. Key legal
questions to consider are typically 1) whether the injured
person willingly assumed the risk, and 2) whether the
Occupier created a danger or failed to address a hidden
danger.

The following noteworthy cases highlight how Courts
may reach different outcomes when applying these legal
principles to recreational tobogganing incidents.

Uggenti v. Hamilton, 2023 ONSC 6162

Facts:

The Plaintiffs were tobogganing down a hill located on
municipal property when their sled struck the edge of a
snow-covered ditch at the bottom of the slope. The impact

caused them to be thrown from the toboggan, resulting in
significant injuries.
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Although the City had prohibited tobogganing on the hill, the
Plaintiffs claim they were unaware of the ban. In addition,
evidence showed that the City was aware of the ditch
and had concerns about the risk it posed to tobogganers.
Despite this knowledge, the City did not take additional
steps to warn the potential users about the “hidden” hazard.

The main legal issues in this case were:
1. Did the Plaintiffs willingly assume the risk?

2. Was the property a utility right-of-way or corridor as
noted under the Act?

3. Did the Plaintiffs contribute to their injuries to establish
contributory negligence?

Analysis:

The City argued that the Plaintiffs had willingly assumed
the risks associated with tobogganing. While the Arbitrator
accepted that the Plaintiffs were aware of the general risks
associated with tobogganing, it was determined that they
were not aware of the specific risk posed by the snow-
covered ditch.

The Court emphasized that voluntary assumption of risk
requires more than general awareness that an activity can
be dangerous. The participant must have knowledge of the
particular risk and accept it, effectively waiving their legal
rights arising from the known risk. In this case, the ditch
constituted a “hidden” hazard that was not inherent to the
activity of tobogganing. The City was aware of the danger
but, aside from prohibiting tobogganing on the hill, did not
take additional measures to warn users or mitigate the risk.

The Court also considered the Arbitrator’s decision about
whether the reservoir property was a utility right-of-way or
corridor. Subsections 4(3) and 4(4) of the Act provides that
Plaintiffs are deemed to have willingly assumed all risks of
entering a premises where certain requirements are met.
The Court rejected that the property qualified as a utility
right-of-way or corridor within the normal definition of the
word, meaning the Plaintiffs were not automatically deemed
to have assumed the risks associated with recreational
activities under subsection 4(3) of the Act.

Finally, the Arbitrator found no contributory negligence.
Although the Plaintiffs admitted to noticing a slight
depression or divot in the snow before the run, there was no

indication that a reasonable person would have anticipated
a concealed ditch capable of causing serious injury. The
Court upheld this finding, noting that there was no evidence
that the wrong test was applied by the Arbitrator.

Outcome:

The Court upheld the finding that the City had breached
its duty of care under Section 3 of the Occupiers’ Liability
Act. The Plaintiffs had not willingly assumed the risk and
the City failed to warn of a known danger. As a result, the
City was found fully liable for the injuries. The Plaintiffs
were awarded damages in the amount of $482,657, and
$100,000 awarded to his former wife under the Family Law
Act, and for housekeeping and childcare.

De Cou v. Leamington, 2014 ONSC 6044
Facts:

The Plaintiff was injured while tobogganing on a hill located
on municipal property. The Plaintiff was familiar with the
area and had used the hill for sledding since the mid-1980’s.

On the day of the incident, the Plaintiff made an initial
run down the hill and then walked back up, giving her
the opportunity to observe and inspect the area. The
Plaintiff testified she did not notice any hazards. During a
subsequent run, the Plaintiff veered slightly off her original
path and came to an abrupt stop, which she claimed caused
her to be thrown from the sled and caused her injuries.

The Town acknowledged that the public frequently used the
hill for tobogganing but did not maintain or supervise it for
the purpose of tobogganing.

The main legal issues considered in this case were:

1. Did the Town breach its duty of care under Section 3 of
the Act by failing to maintain, supervise, or warn users
about the hill?

2. Did the Plaintiff willingly assume the risks?

3. Was there evidence that a dangerous condition on the
property caused the Plaintiffs injuries?

Analysis:

The Court stressed that the duty under Section 3 of the Actis
“not one of strict liability, but rather one of reasonableness.”
The evidence the Plaintiff presented did not establish that
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there was any hidden obstruction or hazard. Although the
Plaintiff suggested she might have hit a snow-covered post,
the evidence suggested that the post was located some
distance away from where the incident and injury occurred.

The Court highlighted that tobogganing inherently involves
certain foreseeable risks, which includes falling from a
sled. Further, the sled used by the Plaintiff, which was a
lightweight Styrofoam sled with limited steering ability, could
have contributed to the loss of control causing the Plaintiff to
veer off path. Given the Plaintiffs familiarity with the hill, the
type of sled used, and the absence of any hidden hazards,
the Court concluded that the Plaintiff had willingly assumed
the common risks associated with tobogganing.

Despite the fact the Town had not taken any steps to
prohibit tobogganing or put up signs to use at your own risk,
there was no causal connection between the Town’s lack of
supervision and the Plaintiffs injury. While the Town owed a
duty of care, there was no evidence that the Town created
a dangerous condition or hazard, or that they acted with
reckless disregard.

Outcome:

The Court found that the Plaintiff failed to establish a
causal link between the Town’s action, or inaction, and the
injury suffered. As the risks encountered were inherent to
the activity of tobogganing and no hidden hazards were
proven, the Court found that the Town was not liable for the
Plaintiffs injuries.

Key Takeaways: Why the Outcomes Differed

In Uggenti v. Hamilton, the City was admittedly aware of
the hazard, a snow-covered ditch, which posed as a danger
to tobogganers on the hill. The Plaintiffs had not willingly
assumed the risk as they were unaware of the danger, and
the City had failed to warn them of it. Therefore, the Court
found that the City breached its duty of care as an Occupier.

In contrast, De Lou v. Leamington involved risks that were
inherent to the activity of tobogganing itself, such as falling
from a sled. The Plaintiff was unable to prove that any
hidden hazard existed or that the Town created a dangerous
condition. As a result, the Court determined that the Plaintiff
had willingly assumed the risks associated with the activity.

These cases establish that municipal liability in recreational
injury cases often turn to whether the risk was foreseeable
and inherent to the activity, or whether it resulted from a
hidden or unusual hazard or danger which was known
to the Occupier. Even where a municipality prohibits an
activity such as tobogganing, liability can still arise if it fails
to address or warn potential users of the known dangers on
their property.
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